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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HRT TRPR BT YRIET0T g
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal,
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

aﬁwmﬁﬁﬁaaﬁqﬁﬁwm%ﬁmﬁamtﬁmmmwm@w
ST ¥ B W Ry 39 T @ B g o 5 Rren ud o1 @ g @ Riw auReR adiey
TATRIBRYT T U Adiel AT HER WRHR BT b e fbar oar £ ;

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Apexa Information System Pvt Ltd., g
Floor, Wall Street Annexe, above J].B.Banguet, Near Gujarat College, Ellisbridge,
Ahmedabad [hereinafter referred to “appellant”] against' Order-in-Original
NO.CGST/WS08/Ref-85/SKC/Apexa/18-19 dated28.09.2018 [hereinafter referred to
as “impugned order”] passed by the Assistant Commissioner of CGST, Division-VI,

Ahmedabad South [hereinafter referred to as "adjudicating authority].

2. The facts of the case, in brief, are that the appellant has filed a refund claim
amounting to Rs.1,38,411/-on the grounds that they had paid excess payment of
Service Tax by mistake towards “Business Exhibition Service” and Commercial
Training or Coaching Service” during the period from April 2017 to June 2017; that
the excess payment was due to non-consideration of credit notes issued in the
month of June 2017 while making payment for the said period. The adjudicating
authority has rejected the said gefund claim on the grounds that the appellant has
failed to furnish proper documentary evidence to establish the excess payment of

Service Tax for which the refund claim was filed.

e Aggrieved with the impugned order, the appellant has filed the instant appeal
on the grounds that the adjudicating authority has passed the impugned order

without giving opportunity of natural justice.

4. The appeal was heard on 10.10.2019 by the then Commissioner (Appeals),
wherein, Shri Deepk Kumar Gupta, Chartered Accountant, appeared on behalf of
the appellant and reiterated the submissions of Appeal Memo. He further submitted

a written submission for consideration.

4.1 In the written submission, the appellant has, inter-alia, submitted that the
adjudicating authority has passed the impugned order without issuing any
deficiency memo and not given proper opportunity of beinrg heard in the matter to
explain the details or to submit any documents to his satisfaction. The appellant, in
their written submission, has fu’rther submitted details of receipt of taxable service,

Service Tax paid, details Service Tax return/revised return and details of refund

claim of Rs.1,38,411/- arisen.

5. Due to change in Appellate Authority, Personal Hearings in the matter were
subsequently granted to the appellant on 17.12,2019, 07.01.2020 and 04.02.2020.
However, they did not avail the opportunity of the said hearings. Accordingly, I

take up matter for decision on the basis of records available and submissions made
by the appellant.
6. I have gone through the facts of the case and submissions made by the

appellant in Appeal Memorandum as well as submission made in their written

submission. The limited point to be decided in the matter is relating to the
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eligibility of refund claim amounting to Rs.1,38,411/- towards excess payment of

Service Tax.

7. Before going into the facts of the case, I find that the appellant has filed the
instant appeal on 02.11.2019 against the impugned order received by them on
06.10.2018. As per Section 85 of the Finance Act, the instant appeal is required to
file within two months from the date of communication of the impugned order. In
the circumstances, the appellant has filed the appeal with a delay of 28 days from
the prescribed period. However, they filed an application for condonation of delay in
filing of appeal. The delay is condoned as per Provision (3A) of the Section ibid

: entrusted to me.

8. I find that the adjudicating authority has rejected the refund claim on the
grounds that:

e The appellant has not provided the details of credit note to whom it was
issued and reconciliation statement for the value of 'service and Service Tax
paid in ST-3 return and actually required to be paid.

e The appellant has not given any documentary evidence to establish that they
paid Service Tax by mistake due to non consideration of credit note.

e The appellant has failed to establish the correlation between the incidence i.e
assessable value of Service Tax paid and assessable value of Service Tax
payable.

e The appellant has failed to prove the aspect of unjust enrichment.
9. On perusal of records, I find that the contention raised by the appellant
regarding non-adhering to the principles of natural justice is correct. In the instant
case, I find that notice/deficiency memo for rejecting the claim was not issued to
the appellant before adjudicating of the case. Apart from that, before rejecting the
refund claim in question, no notice of hearing was issued to the appellant. It is a
settled issue in law that every assessee/appellants should have been afforded an
opportunity to represent their case, as the impugned order is an order of
adjudication. In the instant case, the adjudicating authority has not given any such
opportunity to the appellant. In the circumstance, on the said ground, the
impugned order calls for interference and required to be set aside without going

into the merit of the case.

10. In view of the above discussion, I set aside the -impugned order. The
appellant is at liberty to file all documentary evidences before the adjudicating
authority. Therefore, the matter is remanded to the adjudicating authority with a
direction to decide the matter afresh after considering the submission of the
appellant. Needless to say, the Adjudicating Authority shall give a reasonable

opportunity of hearing before passing the order.
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11. In view of above, I remand the case to the adjudicating authority. The appeal

stands disposed of in above terms.

Attested

— A /EM AP
(Mohanan V.V)

Superintendent (Appeals),

CGST, Ahmedabad.

By RPAD.

To,

M/s Apexa Information System Pvt Ltd.,

8" Floor, Wall Street Annexe, above J.B.Banguet,
Near Gujarat College, Ellisbridge, Ahmedabad

Copy to:-

W D —

South.

V\)J-:J?} M"’?’
i esh'l&?’nar) of

Commissioner (Appeals)
/02/2020

The Chief Commissioner, Central Excise, Ahmedabad Zone .
The Principal Commissioner, Central Excise, Ahmedabad South.
The Deputy/Assistant Commissioner, Central Excise Division-VI, Ahmedabad

4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.

uard File.
6. P.A.




